
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/897/2000/NJ 

In the complaint between: 

 

C M Adams Complainant 
 

and  

 

African Oxygen Limited Pension Fund First Respondent 
African Oxygen Limited Second Respondent 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. This is a complaint lodged with the office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to a distribution of a surplus within the first respondent, in particular, the 

inclusion of car allowances within the definition of pensionable emoluments allegedly 

funded from the said surplus. 

 

2. No hearing was held in this matter.  An informal and preliminary investigation was 

conducted by my investigator, Naleen Jeram under my supervision.  After examining 

the documentation submitted I have chosen to hand down a preliminary ruling for 

reasons which appear below. 

 

3. The complainant is Christopher Mark Adams, a retired member of the first respondent 

and in receipt of a pension from the respondent fund, of South Peninsula, Western 

Cape.  The complainant is represented by Des Rabé attorneys. 

 

4. The first respondent is African Oxygen Limited Pension Fund, a pension fund duly 



 Page 2 
 

registered under the Act (“the fund”).  The fund is a defined benefit fund.  With effect 

from 1 November 1996 the rules of the fund were amended, in terms of which 

membership of the fund was closed to new members. 

 

5. The second respondent is African Oxygen Limited, a company having its registered 

office and principal place of business at Selby, Johannesburg (“the employer”).  The 

employer is a participating employer in the fund.  Both the fund and the employer are 

represented by Mr PA Bracher of Deneys Reitz attorneys. 

 

6. On 17 February 1964, the complainant commenced employment with the employer 

and retired from service on 30 June 1995.  Throughout his employment he was a 

member of the fund. 

 

7. Since the complainant’s retirement he has received a monthly pension from the fund, 

which has been increased at regular intervals.  The employer in concurrence with the 

trustees of the fund decided with effect from 1 November 1997 to include car 

allowances within the definition of pensionable emoluments. It was estimated that only 

462 out of approximately 3221 (1721 current members and 1500 pensioners) enjoyed 

the benefit of a car allowance.  The cost of the improved retirement benefit (for 462 

members) was estimated at R44,8 million to be funded from the surplus within the 

fund. 

 

8. The complainant was dissatisfied with the distribution of the surplus in this manner.  

For the purposes of this ruling it is unnecessary to examine all the arguments raised by 

the complainant and the response of the fund.  Suffice to say that the complainant 

challenges the distribution of the surplus on the grounds of lack of consultation and 

transparency in the decision making process. He also challenges the distribution on 

substantive grounds inter alia it is an inequitable distribution of the surplus.  The fund 

and the employer have submitted a detailed response to the complainant’s allegations. 
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9. However, any decision in respect of the distribution of the surplus (inclusion of car 

allowances within the definition of pensionable emoluments) materially impacts on the 

462 members who currently enjoy the benefit of a car allowance.  None of these 

members have been cited as parties to these proceedings.  In the interests of 

procedural and substantive fairness, no decision or order should be made without 

representations from this group of members.  Similarly, the remaining members of the 

fund who currently do not enjoy the benefit of a car allowance also have a substantial 

interest in this matter.  It would be unwise to make an order without allowing 

representations from this group of members. 

 

10. Therefore, I consider it desirable to join the members (who currently enjoy the benefit 

of a car allowance) and the other members (including pensioners) as parties to these 

proceedings.  As regards to the manner in which these members are joined, I believe 

this is best determined by the board of management of the fund.  The difficulty is that 

the members are dispersed throughout the country.  The board is in the best position 

to determine the appropriate practical arrangements to deal with the problem.  One 

possibility would be to make the documentation available on an internet website. The 

board may also consider using the notice services used for the purposes of edictal 

citation or the formation of committees representing the different interest groups.  

Should there be any difficulties the board may approach this tribunal for further 

direction.  Upon receipt of such submissions from all the respective parties, a decision 

shall be made as regards to the further processing of this complaint, which may 

involve the holding of a hearing or further written submissions. 

 

11. Accordingly, I make the following preliminary order: 

 

11.1. All members of the first respondent who currently enjoy the benefit of a car 

allowance are joined as parties to these proceedings in terms of section 

30G(d) of the Act. 
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11.2. All the remaining members and pensioners who do not enjoy the benefit of a 

car allowance are also joined as parties to these proceedings in terms of 

section 30G(d) of the Act. 

 

11.3. The first respondent is directed to make available a copy of the complaint,  

the complainant’s reply and the first and second respondents’ responses 

and this preliminary ruling to the parties mentioned in paragraphs 11.1 and 

11.2. 

 

11.4. The board of management of the first respondent shall determine the 

process of service as required by paragraph 11.3. and shall effect service 

within 30 days of this ruling.   

 

11.5. All parties are called upon to submit further submissions in respect of this 

complaint within 60 days of this ruling. 

 

11.6. Any party may approach this tribunal for guidelines as regards the further 

processing of this complaint. 

 

 

Dated at CAPE TOWN this 9th day of November 2000. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


